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MAYA P. WALDRON
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I.S.B. #9582
P.O. Box 2816
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JAY WAYNE NEWBERRY,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 43858
TWIN FALLS COUNTY NO. CR 20147666
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Jay Wayne Newberry appeals from the district court’s order denying his Idaho Criminal
Rule 35(c) motion for credit for time served. The district court concluded that he was not
entitled to post-judgment credit for the time he served in this case once he had been served with
an arrest warrant for a probation violation on a previous case because his sentence in this case
was consecutive to the sentence in the previous case. Mindful that, because his sentences are
consecutive, the court correctly calculated Mr. Newberry’s credit for time served, he asks that
this Court award him an additional ninety-one days of credit.
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Statement of Facts and Course of Proceedings
In 2009, Mr. Newberry pled guilty to felony DUI in Ada County Case No. CR-FE-20099386 (the “Ada County case”), and the district court placed him on probation. (Ada County R., 1
pp.80–85.) Mr. Newberry pled guilty to felony DUI in Twin Falls County in 2014. (R., pp.128–
34.) The Twin Falls District Court sentenced him to a unified term of five years, with two years
fixed, to run consecutive to the Ada County case, and retained jurisdiction. (R., pp.128–34.)
Without specifying a number of days of days of credit he had earned, the court gave him “credit
for time previously served on this crime, independent of” the Ada County Case. (R., p.132.)
Rather than sending Mr. Newberry to a rider program, the IDOC sent him to Ada County
to address the allegation that he had violated his Ada County probation by committing the Twin
Falls DUI. (Ada County R., pp.162–72.) Mr. Newberry admitted to violating his probation by
committing the Twin Falls DUI, and the court revoked his probation and executed his sentence.
(R., pp.179–81.) The IDOC then sent Mr. Newberry on a rider in his Twin Falls case, but
removed him from the program a couple of weeks later because the court had executed his
sentence in the Ada County case. (R., pp.137–40, 142.) The Twin Falls court relinquished
jurisdiction shortly after. (R., pp.141–44.)
On November 9, 2015, Mr. Newberry filed a motion for credit time served for 299 days,
which included the entire time between his arrest and relinquishment. (R., pp.167–170.)
He broke that time into the following pieces:
1. 138 days of credit for the time starting when he was arrested for this crime on July 20,
2014, until he was served the Ada County warrant on December 4, 2014. (R., p.169.)
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Because this case is so intertwined with the Ada County case, Mr. Newberry at times cites to
the record in Idaho Supreme Court No. 43869 as “Ada County R.” Mr. Newberry asks the Court
to take judicial notice of the record in that case pursuant to Idaho Rule of Evidence 201(b).
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2. Thirty-five days of credit starting when he was served with the Ada County warrant
on December 4, 2014, until his probation was revoked in Ada County on January 8,
2015. (Id.)
3. Fifty-six days of credit starting when he was sent on his rider on January 9, 2015, and
ending when the court relinquished jurisdiction on March 6, 2015. (R., p.170.)
Mr. Newberry filed another motion for credit for time served on November 20, 2015, which
asked for credit for the same period of time and argued he was entitled to credit for time served
in both his Twin Falls and Ada County cases. (R., pp.196–200.)
Before the court decided those motions, Mr. Newberry filed a notice of appeal related to
other motions which the court had denied. (R., pp.271-73.) This Court suspended the briefing in
this case pending a decision on Mr. Newberry’s motions for credit for time served.
The court decided Mr. Newberry’s November 20 motion on July 12, 2016, and decided
his November 9 motion on September 14, 2016. (7/12/16 Order denying motion for credit for
time served; Aug. pp.1–4 (9/14/16 Order, granting in part and denying in part, motion for credit
for time served2).)

In its order denying Mr. Newberry’s November 20 motion, the court

explained that it would not give Mr. Newberry credit in the Twin Falls case for any time he
served in the Ada County case, and awarded him a total of 139 days of credit for pre-trial and
post-disposition confinement between his arrest on July 20, 2014, and when he was served with
the Ada County warrant on December 4, 2014. (7/12/16 Order, p.2.) The court granted in part
and denied in part Mr. Newberry’s November 9 motion, but still only awarded a total of 139
days. (Aug. pp.2–3 (9/14/16 Order).) The court again explained that Mr. Newberry was only
entitled to credit starting when he was arrested in the Twin Falls case and ending when an arrest
warrant was served in the Ada County case. (Id.)
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Along with this brief, Mr. Newberry has filed a motion to augment the record with this order.
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ISSUE
Did the district court err by denying Mr. Newberry’s motion for credit for the time between
service of the Ada County warrant and the order relinquishing jurisdiction?
ARGUMENT
The District Court Erred By Denying Mr. Newberry’s Motion For Credit For The Time Between
Service Of The Ada County Warrant And The Order Relinquishing Jurisdiction
Idaho Code § 18–309(1) provides that,
In computing the term of imprisonment, the person against whom the judgment
was entered shall receive credit in the judgment for any period of incarceration
prior to entry of judgment, if such incarceration was for the offense or an included
offense for which the judgment was entered. The remainder of the term
commences upon the pronouncement of sentence . . . .
See also I.C. § 20-209A (“When a person is sentenced to the custody of the board of correction,
his term of confinement begins from the day of his sentence.”). Under I.C. § 19-2603,
When the court finds that the defendant has violated the terms and conditions of
probation, it may. . . revoke probation. . . . The defendant shall receive credit for
time served from the date of service of a bench warrant issued by the court after a
finding of probable cause to believe the defendant has violated a condition of
probation . . . .
See also State v. Bitkoff, 157 Idaho 410, 414 (Ct. App. 2014) (if the defendant has been served
with the warrant in Idaho or elsewhere, then credit must be given on the defendant’s sentence for
the incarceration thereafter.”); State v. McCarthy, 145 Idaho 397, 398 (Ct. App. 2008)
(interpreting an earlier version of I.C. § 19-2603 to hold that “credit must be given for jail
incarceration after arrest for a probation violation. This is mandated by I.C. § 19-2603, which
provides that when a defendant has been arrested on a bench warrant for a probation violation
and the probation has consequently been revoked, ‘the time of the defendant’s sentence shall
count from the date of service of such bench warrant.’”); State v. Albertson, 135 Idaho 723, 725
(Ct. App. 2001) (“The second sentence of [an earlier version of I.C.] § 18-309 addresses the time
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served after the entry of judgment. It states that the “remainder of the term commences upon the
pronouncement of sentence,” implying that all time spent in custody after sentencing is credited
to the defendant’s sentence.

The decisional law of this state has consistently applied this

provision so as to allow credit against a sentence for any time spent in custody after the entry of
judgment . . . .”).
Finally, “[u]nder the common law, the courts in Idaho have discretionary power to
impose cumulative sentences.” State v. Calley, 140 Idaho 663, 665 (2004) (citing State v.
Lawrence, 98 Idaho 399 (1977)). When a court imposes consecutive sentences, the defendant
will serve his time in the following order: the fixed time of his first sentence, the fixed time of
the second sentence, the indeterminate time of his first sentence, and then the indeterminate time
of his second sentence. Fullmer v. Collard, 143 Idaho 171, 172 (Ct. App. 2006) (citing Doan v.
State, 132 Idaho 796, 799 (1999)).
“‘The question of whether a sentencing court has properly awarded credit for time served
to the facts of a particular case is a question of law, which is subject to free review by the
appellate courts.’” State v. Taylor, 160 Idaho 381, 373 P.3d 699, 702–03 (2016) (quoting
State v. Vasquez, 142 Idaho 67, 68 (Ct. App. 2005)).
The district court correctly awarded Mr. Newberry credit for 139 days between when he
was arrested for this crime on July 20, 2014, and when he was served the Ada County warrant on
December 4, 2014. (7/12/16 Order, p.2; Aug. pp.2–3 (9/14/16 Order); R., p.169.) Further,
Mr. Newberry acknowledges that his Twin Falls sentence runs consecutively to his Ada County
sentence and, once he was served with the Ada County warrant, he was entitled to credit toward
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his sentence in the Ada County case.3 See I.C. § 18–309(1); I.C. § 19-2603; Bitkoff, 157 Idaho at
414; McCarthy, 145 Idaho at 398; Albertson, 135 Idaho at 725. He nevertheless argues that the
district court erred by denying his request for ninety-one days of credit from the time between
the service of the Ada County arrest warrant and the order relinquishing jurisdiction in this case.
(See R., pp.169–70.)
CONCLUSION
Mr. Newberry respectfully requests that this Court award him an additional ninety-one
days of credit for time served.
DATED this 27th day of October, 2016.

__________/s/_______________
MAYA P. WALDRON
Deputy State Appellate Public Defender
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At that point, Mr. Newberry began serving a two-year fixed term in the Ada County case,
minus the 201 days of credit he was awarded. (Ada County R., p.180.)
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